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SUBSTI TUTE SENATE BI LL 6864

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Senate Commttee on Judiciary (originally sponsored by Senators
Kl'i ne and Johnson)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Rel ating to offenders receiving the drug of fender sentencing
alternative; and amendi ng RCW 9. 94A. 728 and 9. 94A. 660.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 728 and 2004 c 176 s 6 are each anended to read
as follows:

No person serving a sentence inposed pursuant to this chapter and
commtted to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwi se provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and ©pronulgated by the ~correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
tinme shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
the offender actually earning the credits. Any program established
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pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |[If an offender is transferred

froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tinme spent

in custody at the facility and the anount of earned release tinme. An
of fender who has been convicted of a felony conmtted after July 23,

1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A.533 (3) or (4), or both, shall not receive any good tine credits

or earned release tinme for that portion of his or her sentence that

results fromany deadly weapon enhancenents.

(a) In the case of an offender convicted of a serious violent
offense, or a sex offense that is a class A felony, commtted on or
after July 1, 1990, and before July 1, 2003, the aggregate earned
rel ease tinme may not exceed fifteen percent of the sentence. In the
case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, commtted on or after July 1, 2003,
the aggregate earned release time may not exceed ten percent of the
sent ence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of
this subsection, the aggregate earned release tine nay not exceed fifty
percent of the sentence.

(1i) An offender is qualified to earn up to fifty percent of
aggregate earned release tine under this subsection (1)(b) if he or
she:

(A) Is classified in one of the two | owest risk categories under
(b)(iii) of this subsection;

(B) I's not confined pursuant to a sentence for:

(I') A sex offense;

(1) A violent offense;

(1) A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A. 52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
viol ate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
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vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);
and

(© Has no prior conviction for:

(I') A sex offense;

(I'1) A violent offense;

(1) A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor).

(ii11) For purposes of determ ning an offender's eligibility under
this subsection (1)(b), the departnment shall performa risk assessnent
of every offender commtted to a correctional facility operated by the
departnment who has no current or prior conviction for a sex offense, a
violent offense, a crine against persons as defined in RCW9.94A 411,
a felony that is donestic violence as defined in RCW 10.99.020, a
viol ation of RCW9A. 52. 025 (residential burglary), a violation of, or
an attenpt, solicitation, or conspiracy to violate, RCW 69.50.401 by
manufacture or delivery or possession wth intent to deliver
met hanphetam ne, or a violation of, or an attenpt, solicitation, or
conspiracy to violate, RCW 69.50.406 (delivery of a <controlled
substance to a mnor). The departnent nust classify each assessed
offender in one of four risk categories between highest and | owest
risk.

(iv) The departnent shall recal culate the earned rel ease tinme and
reschedul e the expected rel ease dates for each qualified offender under
this subsection (1)(b).

(v) This subsection (1)(b) applies retroactively to eligible
of fenders serving terns of total confinenent in a state correctiona
facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted
after July 1, 2010.

(c) In no case shall an offender sentenced to the drug offender
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sentencing alternative, RCW 9.94A. 660, aggregate earned early rel ease
tine exceeding one-third of the period of total confinenent.

(d) In no other case shall the aggregate earned rel ease tine exceed
one-third of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicular assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A. 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
eligible, in accordance with a program devel oped by the departnent, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A 411(2), or a felony offense under
chapter 69.50 or 69.52 RCW conmtted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
departnent, for transfer to community custody status in |ieu of earned
rel ease tinme pursuant to subsection (1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a rel ease plan that includes an approved residence and living
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conunity;

(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for comunity custody or community
pl acenent ;
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(e) An offender serving a term of confinenment inposed under RCW
9.94A.670(4)(a) is not eligible for earned release credits under this
section;

(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may
| eave a correctional facility when in the custody of a corrections
officer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(i1) The offender poses a lowrisk to the comunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iti) Ganting the extraordi nary nedical placenent will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placement unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's

medi cal care. The secretary shall specify who shall provide the
nmoni toring services and the terns under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordi nary nedical placenment
under this subsection at any tine;

(5) The governor, upon recomrendation fromthe clenency and pardons
board, may grant an extraordinary rel ease for reasons of serious health
probl enms, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the sentence nay be served
in partial confinenment designed to aid the offender in finding work and
reestablishing hinself or herself in the community;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
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time within ten days before a release date calculated under this
section; and

(9) An offender my I|leave a correctional facility prior to
conpl etion of his or her sentence if the sentence has been reduced as
provi ded in RCW9. 94A. 870.

Not wi t hst andi ng any ot her provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenent shall not be rel eased
fromtotal confinenent before the conpletion of the |isted mandatory
m ni mum sentence for that felony crine of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal pl acenent.

Sec. 2. RCW9.94A 660 and 2005 ¢ 460 s 1 are each anended to read
as follows:

(1) An offender is eligible for the special drug offender
sentencing alternative if:

(a) The offender is convicted of a felony that is not a violent
of fense or sex offense and the violation does not involve a sentence
enhancenent under RCW 9. 94A 533 (3) or (4);

(b) The offender has no current or prior convictions for a sex
offense at any tinme or violent offense within ten years before
conviction of the current offense, in this state, another state, or the
United States;

(c) For a violation of the Uniform Controll ed Substances Act under
chapter 69.50 RCWor a crimnal solicitation to commt such a violation
under chapter 9A. 28 RCW the offense involved only a small quantity of
the particular controlled substance as determ ned by the judge upon
consideration of such factors as the weight, purity, packaging, sale
price, and street value of the controlled substance;

(d) The offender has not been found by the United States attorney
general to be subject to a deportation detainer or order and does not
beconme subject to a deportation order during the period of the
sent ence;

(e) The standard sentence range for the current offense is greater
t han one year; and

(f) The offender has not received a drug offender sentencing

SSB 6864 p. 6



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNDNDDNNMNDMNMNMNMNNNPEPPRPPRPPRPPRPERPEPRPPRPPRERPE
N o oA WNEFE OO 0o NP WDNE OO oo N O M wWwDNEe o

alternative nore than once in the prior ten years before the current
of f ense.

(2) A notion for a sentence under this section may be nade by the
court, the offender, or the state. |If the sentencing court determ nes
that the offender is eligible for this alternative, the court may order
an exam nation of the offender. The exam nation shall, at a m ni nrum
address the foll ow ng issues:

(a) Whether the offender suffers fromdrug addiction;

(b) Whether the addiction is such that there is a probability that
crimnal behavior will occur in the future;

(c) Whether effective treatnent for the offender's addiction is
avai lable from a provider that has been licensed or certified by the
di vi si on of al cohol and substance abuse of the departnent of social and
heal th services; and

(d) Whether the offender and the comrunity will benefit from the
use of the alternative.

(3) The exam nation report must contain:

(a) Information on the issues required to be addressed in
subsection (2) of this section; and

(b) A proposed treatnment plan that nust, at a mninmum contain:

(1) A proposed treatnent provider that has been |icensed or
certified by the division of alcohol and substance abuse of the
departnment of social and health services;

(i1) The recommended frequency and | ength of treatnent, including
both residential chem cal dependency treatnent and treatnment in the

communi ty;
(tit) A proposed nonitoring plan, including any requirenents
regarding living conditions, lifestyle requirenents, and nonitoring by

famly nmenbers and ot hers; and

(tv) Recommended crinme-related prohibitions and affirmative
condi ti ons.

(4) After receipt of the examnation report, if the court
determ nes that a sentence under this section is appropriate, the court
shal | waive inposition of a sentence within the standard sentence range
and i npose a sentence consisting of either a prison-based alternative
under subsection (5) of this section or a residential chem cal
dependency treatnent-based alternative under subsection (6) of this
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section. The residential chem cal dependency treatnent-based
alternative is only available if the m dpoint of the standard range is
twenty-four nonths or |ess.

(5) The prison-based alternative shall include:

(a) A period of total confinenment in a state facility for one-half
of the mdpoint of the standard sentence range or twelve nonths,
whi chever is qgreater. During incarceration in the state facility,
of fenders sentenced under this subsection shall undergo a conprehensive
substance abuse assessnent and receive, within avail able resources
treatnent services appropriate for the offender. The treatnent
services shall be designed by the division of alcohol and substance
abuse of the departnent of social and health services, in cooperation
with the departnent of corrections;

(b) The renmai nder of the m dpoint of the standard range as a term
of comunity custody which nust include appropriate substance abuse
treatnent in a program that has been approved by the division of
al cohol and substance abuse of the departnent of social and health
services. |If the departnent finds that conditions have been willfully
violated, the offender may be reclassified to serve the renaining
bal ance of the original sentence. An offender who fails to conplete
the program or who is admnistratively termnated from the program
shall be reclassified to serve the wunexpired term of his or her
sentence as ordered by the sentencing court;

(c) Crime-related prohibitions including a condition not to use
illegal controlled substances;

(d) A requirenment to submt to urinalysis or other testing to
nmonitor that status; and

(e) A term of comunity custody pursuant to RCW 9.94A 715 to be
i nposed upon failure to conplete or admnistrative termnation fromthe
speci al drug of fender sentencing alternative program

(6) The residential chem cal dependency treatnent-based alternative
shal | i ncl ude:

(a) Atermof community custody equal to one-half of the m dpoint
of the standard sentence range or two years, whichever is greater,
conditioned on the offender entering and remaining in residential
chem cal dependency treatnent certified under chapter 70.96A RCWfor a
period set by the court between three and six nonths. If the court
inposes a term of community custody, the departnent shall, wthin
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avai |l abl e resources, make chem cal dependency assessnent and treat nent
services available to the offender during the term of community

custody. The court shall inpose, as conditions of community cust ody,
treatnment and other conditions as proposed in the plan under subsection
(3)(b) of this section. The departnment may inpose conditions and

sanctions as authorized in RCW 9.94A 715 (2), (3), (6), and (7),
9.94A. 737, and 9.94A.740. The court shall schedule a progress hearing
during the period of residential chem cal dependency treatnent, and
schedule a treatnent termnation hearing for three nonths before the
expiration of the termof comunity custody;

(b) Before the progress hearing and treatnent term nation hearing,
the treatnment provider and the departnent shall submt witten reports
to the court and parties regarding the offender's conpliance wth
treatment and nonitoring requirenents, and recommendations regarding
termnation fromtreatnent. At the hearing, the court may:

(i) Authorize the departnment to termnate the offender's community
custody status on the expiration date determned under (a) of this
subsection; or

(i1) Continue the hearing to a date before the expiration date of
community custody, wth or wthout nodifying the conditions of
comuni ty custody; or

(iii1) Inmpose a term of total confinenment equal to one-half the
m dpoint of the standard sentence range, followed by a term of
communi ty custody under RCW 9. 94A. 715;

(c) If the court inposes a termof total confinenent under (b)(iii)
of this subsection, the departnment shall, wthin avail abl e resources,
make chem cal dependency assessnent and treatnent services available to
the offender during the terns of total confinement and conmunity
cust ody.

(7) If the court inposes a sentence under this section, the court
may prohibit the of fender from using al cohol or controlled substances
and may require that the nonitoring for controlled substances be
conducted by the departnent or by a treatnent alternatives to street
crime program or a conparable court or agency-referred program The
offender may be required to pay thirty dollars per nonth while on
community custody to offset the cost of nonitoring. |In addition, the
court may inpose any of the foll ow ng conditions:

(a) Devote tine to a specific enploynent or training;
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(b) Remain within prescribed geographi cal boundaries and notify the
court or the community corrections officer before any change in the
of fender' s address or enploynent;

(c) Report as directed to a comunity corrections officer;

(d) Pay all court-ordered |legal financial obligations;

(e) Performcomrunity restitution work;

(f) Stay out of areas designated by the sentencing court;

(g Such other conditions as the court my require such as
affirmative conditions.

(8)(a) The court may bring any offender sentenced under this
section back into court at any tinme on its own initiative to eval uate
the offender's progress in treatnent or to determine if any violations
of the conditions of the sentence have occurred.

(b) If the offender is brought back to court, the court may nodify
the terns of the community custody or inpose sanctions under (c) of
t his subsecti on.

(c) The court nmay order the offender to serve a term of tota
confinement within the standard range of the offender's current offense
at any tinme during the period of community custody if the offender
violates the conditions of the sentence or if the offender is failing
to make satisfactory progress in treatnent.

(d) An offender ordered to serve a termof total confinenent under
(c) of this subsection shall receive credit for any time previously
served under this section

(9) If an offender sentenced to the prison-based alternative under
subsection (5) of this section is found by the United States attorney
general to be subject to a deportation order, a hearing shall be held
by the departnent unless waived by the offender, and, if the departnent
finds that the offender is subject to a valid deportation order, the
departnent nmay admi nistratively termnate the of fender fromthe program
and reclassify the offender to serve the remaining balance of the
ori ginal sentence.

(10) An offender sentenced under this section shall be subject to
all rules relating to earned release tine with respect to any period
served in total confinenent.

(11) Costs of examnations and preparing treatnent plans under
subsections (2) and (3) of this section nay be paid, at the option of
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1 the county, fromfunds provided to the county fromthe crimnal justice
2 treat ment account under RCW 70. 96A. 350.

~-- END ---
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